CHAPTER

10

Planning and Managing Wetlands

The national goal of no net wetlands losses still has not
been met.
" U.S. DEPARTMENT OF AGRICULTURE
(USDA) NEWS RELEASE, JANUARY 9, 2001

Wetlands are vital natural resources that provide a
variety of environmental services: flood protection,
erosion control, stormwater absorption, filtering of
sediment and pollutants, aquifer recharge, fish and
wildlife habitats, carbon sinks, and open space. Wet-
lands hold enormous amounts of carbon and thus
are important in regulating climate as well as recy-
cling carbon. Wetlands act as a buffer between land
and waterways, and stabilize shorelines. Wetlands
remove significant amounts of biological oxygen
demand (BOD), which leaves more oxygen avail-
able for fish and wildlife. By acting as reservoirs or
sponges, wetlands accumulate and then slowly
release the water they retain, either into streams and
rivers or into groundwater to recharge aquifers.
This process is especially helpful in maintaining
water supplies during times of drought. Wetland
ecosystems provide essential habitats for water-
fowl, beavers, muskrats, fish, shellfish, cranberries,
wild rice, and small organisms at the bottom of the
food chain. Many of the federally listed threatened
and endangered species rely on wetlands for their
survival. Wetlands serve as stopover spots for
migrating birds and waterfowl, and provide valu-
able recreational benefits, as evidenced by the more
than $600 million a year that hunters spend harvest-
ing waterfowl (Dennison and Berry 1993).
Wetlands vary in their size, location, type,
plant and animal species, and value to the envi-

ronment. Wetlands can be identified according to
three criteria:

1. Plant life: Wetlands support special hydro-
phytic plant communities, such as Brook-
Side Alder, Royal Fern, and switchgrass;

2. Surface water: Wetlands are subject to perma-
nent or periodic flooding or wet soils at a
depth of 18 inches for at least a week during
the growing season; and

3. Soils and groundwater: Wetlands contain wet
(hydric) soils, that are poorly drained and
have a high water table (less than half a foot
from the surface for at least one week of the
growing season (Cowardin 1979).

There are two general types of wetlands: inland
and coastal. Inland wetlands are referred to as
fresh-water or palustrine wetlands, and are found
along rivers and streams (riparian wetlands), in
depressions surrounded by dry land in the Mid-
west (prairie potholes), in areas of high water
tables that reach to the earth’s surface (fens), and
where soils are made wet for a season or longer by
precipitation (bogs) (see Figure 10-1). Coastal wet-
lands- are known as tidal or estuarine wetlands.
They are found along the Atlantic, Pacific, Alas-
kan, and Gulf coasts. .

PRESSURES ON WETLANDS

Historically, most Americans viewed wetlands as
swamps, wasteland, or cheap land that could be
drained, dredged, filled, and either farmed or
developed for residential, commercial, or industrial
purposes. About 53% of the original wetlands in
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the lower 48 states—about 117 million acres—have
been filled in. Fresh-water wetlands account for
95% of all wetland losses, and more than three-
fourths of the fresh-water wetland losses have been
for agricultural uses (Platt 1996, 437). Twenty-one
states have lost more than half of their original wet-
lands. In the major farming states of California, Illi-
nois, Iowa, Missouri, and Ohio, roughly nine-
tenths of the original wetlands are gone, mostly to
cropland (Council on Environmental Quality 1996,
304-305). In addition, more than 1 million acres of
wetlands have been dredged to become open water
(Platt 1996, 437). About 100 million acres of wet-
lands remain in the United States, of which about
20 million acres are isolated wetlands and are not
part of navigable waterways.

Suburban and Exurban Sprawl

As people and development spread farther into the
countryside and along coastal areas (see Chapter
11), wetlands are often disturbed or filled. On the
one hand, it is important for new development to
be sited a certain minimum distance—usually 100
feet—from a wetland. On the other, the drawing of
water from wells can deplete nearby wetlands, and
wetlands can be polluted by effluent from on-site
septic systems.

10-1 Fresh-water wetland, Albany County, New
York.

Source: Katherine Daniels

Valuing the Environmental
Services of Wetlands

In the last quarter of the 20th century, wetlands
became recognized as valuable resources, perform-
ing environmental services that by some estimates
are worth tens of thousands of dollars per acre each
year (Maltby 1986). It is important to accurately
value wetlands to help a local, state, or federal gov-
ernment agency determine whether a wetland
should be filled. Wetlands do not necessarily work
in isolation; they filter water across a watershed.
Moreover, as wetlands become fewer and farther
between, entire wildlife migration routes can be
threatened. Waterfowl stop to feed and rest at regu-
lar intervals along their routes; however, when wet-
lands at key intervals are lost, flocks may not be
able to bridge the distance to the next wetland.
Destruction of wetlands results in the release into
the atmosphere of large amounts of carbon dioxide
and methane gases, which contribute to global
warming (Bridgham et al. 1995). Weighing the dol-
lar value of the environmental services of a wetland
and the potential value as developed real estate is
not easy. However, if cost-benefit analysis is going
to be used in the decision-making process, the ben-~
efits of wetlands and the cost of their destruction
must be estimated.

FEDERAL WETLANDS
PROTECTION EFFORTS

As of 2001, almost 70% of the remaining wetlands
in America were privately owned (Ducks Unlim-
ited 2001, 13). Federal wetlands protection efforts
feature the regulation of the dredging and filling of
wetlands, land acquisition, and a combination of
voluntary financial incefitives and agreements
with landowners.

Section 404 Federal Wetlands Permits

Section 404 of the Clean Water Act Amendments
of 1972 and 1977 established a permit process for
the review of projects that would involve the




nds
rm-
ates
rach
ttely
0V-
and
7ork
hed.
ther
1 be
wet-
it be
and.
into
xide
obal
dol-
land
ite is
oing
ben-
ction

ands
dim-
forts
ng of
m of
aents

aents
ss for
> the

dredging or filling of wetlands (33 U.S.C. 1344).
The Clean Water Act defines wetlands as “areas
that are inundated or saturated by surface or
groundwater at a frequency and duration suffi-
cient to support a prevalence of vegetation typi-
cally adapted for life in saturated soil conditions.”
However, the differing interpretations of this defi-
nition and the actual identification and delinea-
tion of wetlands have created shifting standards,
uncertainty, and considerable friction between
landowners and state and federal agencies.

Section 404 is administered by both the Army

Corps of Engineers and the U.S. Environmental -

Protection Agency (EPA). The Corps of Engineers
derives its authority from Section 10 of the Rivers
and Harbors Act of 1899, which gives the Corps
responsibility for any action that affects the
course, location, or condition of the waters of the
United States. The EPA drafts guidelines for the
Corps to follow in administering Section 404 per-
mits, and the EPA may override a Corps decision
(Section 404(b)(1)). |

Section 404 referred to dredging and filling “in
the waters of the United States,” leaving it unclear
whether this meant all waters or only navigable
coastal and riparian waters. In 1986, the Army
Corps of Engineers began regulating the dredging
and filling of isolated fresh-water wetlands under
the Section 404 permit review process. In 2001, the
U.S. Supreme Court rescinded federal authority
over these isolated wetlands, ruling that the juris-
diction of the Corps applies only to wetlands that
are part of “navigable waters” (Solid Waste Agency v.
United States Army Corps of Engineers, No. 99-1178).
The court upheld the right of states to regulate iso-
lated fresh-water wetlands because they do not
involve interstate commerce. As much as one-fifth
of the nation’s wetlands—about 20 million acres—
are isolated fresh-water wetlands, and the continu-
ing loss of these wetlands has been cited as a threat
to migratory birds and drinking water supplies.

The Corps of Engineers has issued two types of
wetland permits: nationwide and individual. Indi-
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vidual permits tend to involve large development
projects where compliance with other federal laws
and regulations must be reviewed. Most Corps
permits used to be called nationwide permits and
referred to 40 categories, including impacts of
wetlands filling on navigation, flood control, utili-
ties, and highway crossings. From the 1970s until
1996, nationwide permits allowed for the filling of
up to 10 acres of isolated wetlands. Environmen-
talists claimed that developers used this permit to
fill too many wetlands and to avoid the expense of
the longer and more intensive individual permit
review. A 1996 lawsuit by the Natural Resources
Defense Council compelled the Corps of Engi-
neers to reduce the threshold size for nationwide
permits from 10 to 3 acres and to reassess this
standard. In 2000, the Corps of Engineers adopted
a much stronger standard, requiring a project that
would fill more than half an acre of wetland to be
reviewed as an individual permit.

To receive an individual permit, the Corps must
determine whether the applicant’s project is in the
public interest and complies with a variety of fed-
eral laws including the National Environmental
Policy Act (NEPA); the Coastal Zone Management
Act (CZMA); the Marine Protection, Research, and
Sanctuaries Act; and the Endangered Species Act
(ESA). Under NEPA, the Corps must consider
alternative sites for the proposed development
project. The EPA may also review any permit
application submitted to the Corps and may pro-
hibit permits in certain wetlands. Obtaining an
individual permit can take up to several months,
but nearly all applications are approved. Yet, con-
ditions are attached to about half the permits
granted, and many applications for individual
permits are withdrawn before they are processed
(see Table 10-1).

Section 401 of the Clean Water Act requires a
landowner to obtain a state Section 401 certifica-
tion before the landowner can acquire a Section
404 permit from the Corps of Engineers. The Sec-
tion 401 certification stipulates that the state has
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Table 10-1
Section 404 Approval Process for Federal Wetlands Permit

1. | At a preapplication meeting between the U.S. Army Corps of Engineers district office and landowner, the
conceptual design of the project is discussed, and the Corps makes suggestions about improving the
design of the project and on-site or off-site mitigation measures. This meeting is similar to a sketch plan
meeting between a subdivider and a local planning commission.

2. | Landowner submits a formal application to the district office. Project manager reviews application, including
whether the Corps has jurisdiction. Public notice published and public comment period of 15-30 days
begins. A public hearing may be held.

3. | Project manager decides whether the activity meets one of the 40 nationwide permit categories. If so,
project manager makes a recommendation to grant or not to grant a permit to the district engineer who
sends the applicant a letter verifying approval or denial of the permit. A letter granting a permit may include
specific conditions about construction, best management practices, and mitigation.

4. | It the project will have major impacts, the district engineer may require an individual permit, which involves
a more detailed review. The review invokes the National Environmental Policy Act, Section 404(b)(1), calling
for the consideration of practicable alternatives to the proposal, a determination of public interest, and
compliance with other federal resource protection laws.

5. | The Environmental Protection Agency has the power to veto a permit granted by the Corps, but this has
happened very rarely.

6. | The district office bears the responsibility for monitoring and enforcing the terms of the nationwide and

individual permits.

done a preliminary review of the project. If the
wetland to be filled is in a coastal area, a land-
owner must also provide evidence that the pro-
posed project complies with the state Coastal
Zone Management Program before a Section 404
permit will be issued.

Section 404 allows individual states to approve
general permits for minor dredging and filling
actions that affect a half-acre or less of wetlands.
These permits are processed through the state
department of natural resources or environmental
conservation. General state permits make up the
large majority of wetlands permits. For example, in
fiscal 1995, about 60,000 permit applications to
dredge and fill wetlands were submitted nation-
wide; over 50,000 involved general state permits
with little or no federal review. The average time
for the general permit reviews was 17 days (Per-
ciasepe 1995).

An important concern is monitoring and
enforcing the terms of the permits. The Corps of

Engineers investigates about 5,000 alleged viola-
tions of Section 404 permits each year (U.S. Army
Corps of Engineers 2001). If a violation is found,
the Corps can issue a cease and desist order.
Remediation of the violation may involve volun-
tary compliance by the landowner or legal action.

Wetlands Mitigation

In deciding whether to issue a permit, the Corps
must consider the water dependency of the pro-
posed project, and proposed mitigation efforts
designed to minimize or replace the loss of water
quality, wildlife habitat, and recreational use from
dredging or filling. When evaluating water depen-
dency, the Corps must determine whether the par-
ticular use can be sited away from the wetland.
For example, a marina requires access to water; a
restaurant does not. Mitigation involves minimiz-
ing the environmental impacts of dredging or fill-
ing the wetland on fish and wildlife, recreation,
flood damage prevention, water supply and qual-




ity, navigation, and public safety. Key issues for
on-site mitigation include the wetland site charac-
teristics, appropriate filling procedures, the loca-
tion of any fill, materials used as fill, and the
control of fill materials.

Section 404 guidelines allow for off-site mitiga-
tion, defined as the “restoration of alternative
degraded sites”; that is, if a development project
will unavoidably dredge or fill a wetland, the
developer can submit a mitigation plan along with
the 404 permit application. The developer can
restore a wetland, construct a new wetland else-
where, or pay a third party (such as a land trust) to
do the work. In 1989, President Bush declared a
policy of no net loss of wetlands—a policy that has
been maintained by subsequent presidents. In the
1990s, mitigation became very popular among
developers as a way to obtain a 404 permit.
Between 1993 and 1998, the Corps gave permission
for the filling of 63,144 acres of wetlands in
exchange for 72,542 acres of created or restored
wetlands (Realty Times 2000). Yet, a National Acad-
emy of Sciences study noted that the Army Corps
did not track or verify whether the mitigation had
actually been completed (National Academy of
Sciences 2001). Moreover, the study reported that
from 1987 to 1996, the rate of loss of wetlands was
about 58,000 acres a year.

Off-site wetlands mitigation is decided on a
case-by-case basis. It is important that the mitiga-
tion create, restore, or protect a wetland of equal
size and quality to the wetland being lost, and
preferably in the same watershed. It is possible for
constructed wetlands to function as successful eco-
systems, but some constructed wetlands have been
known to fail where sites are poorly chosen. A
2001 report by the National Academy of Sciences
found that artificial wetlands do not come close to
recreating the functions of a natural wetland (ibid.).
The report also contended that the Army Corps of
Engineers has done little monitoring of develop-
ers’ compliance with constructed wetlands require-
ments. Constructed wetlands alter the existing soil,
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hydrology, and plant life in an area. This in turn
affects the larger ecosystem, creating new wildlife
habitat while displacing existing habitat. A
cheaper, quicker, more beneficial, and more suc-
cessful solution is to restore wetlands that have
been previously drained or filled (Hunt 1998).

For long-term protection of restored or con-
structed wetlands, a developer can be required to
donate a conservation easement to a land trust or
government agency on the new or restored wet-
land mitigation site. The developer should be
required to provide a stewardship fund to the
land trust or government agency for proper long-
term monitoring and maintenance of the wetland.

A mitigation bank can be set up by a govern-
ment agency, a land trust, or other private, non-
profit organization to preserve wetlands through
the sale of mitigation credits to developers seeking
a 404 permit (40 CFR Part 1508.20 and 40 CFR Part
230). A mitigation bank can be established on pub-
lic or private land, and can involve an agreement
or partnership between a government agency and
a private organization. The mitigation banks will
either have already created or restored wetlands
and banked mitigation credits or will use the pay-
ment from the developer to create or restore addi-
tional wetlands. Thus, mitigation banking relieves
the developer of having to physically create miti-
gating wetlands as part of the development pro-
posal. This can speed the development approval
process. Moreover, a mitigation bank may consist
of large parcels with more valuable wetland
resources that those slated to be dredged or filled,
and the larger wetlands can be better managed
and protected. As of 2001, more than 700 mitiga-
tion banks across the nation had been approved.

A state agency or local government should
review and certify a nonprofit organization’s ability
to maintain a new or restored wetland, consistent
with state and federal statutes. A private organiza-
tion or government that is proposing to create a
mitigation bank must submit a prospectus to the
Corps of Engineers. A mitigation bank proposal
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that involves filling wetlands to create cropland is
made to the Natural Resources Conservation Ser-
vice (NRCS). The public has an opportunity to
comment on a proposed mitigation bank.

A proposal to create a mitigation bank needs to

describe:

e the physical wetlands aspects of all the sites
to be included in the bank;

¢ a method to determine mitigation credits at
the sites and debits from wetlands to be
filled by the developers seeking 404 permits;

e management and maintenance of the wet-
lands in the mitigation bank; and

* reporting and monitoring policies.

In sum, a landowner proposing to develop a

wetland has three choices:

1. build at a certain distance from the wetland
(e.g., no closer than 100 feet);

2. purchase wetlands mitigation credits from a
mitigation bank and then fill and develop
the wetland; or

3. apply for a permit to fill a wetland and agree
to create a new wetland somewhere else.

Federal Wetlands Acquisition,
Incentives, and Restoration

Most fresh-water wetlands have been filled for
agricultural purposes. Two federal acts are
designed to discourage the conversion of wet-
lands for farming. The Swampbuster provision of
the 1985 Farm Bill made farmers who plow up
wetlands ineligible for federal farm subsidies. The
1990 Farm Bill created the Wetlands Reserve Pro-
gram, administered by the NRCS within the
USDA, to protect privately owned wetlands and
adjacent farmlands from development. The pro-
gram has three voluntary strategies:

1. cost-sharing agreements with landowners to
restore existing wetlands in which the fed-
eral government pays 75% of the cost;

2. the purchase of 30-year term conservation
easements at 75% of the value of a permanent
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easement and with the federal government
paying 75% of the cost of restoration; and

3. the purchase of permanent conservation

easements along with the federal govern-
ment paying 100% of the cost of restoring
the wetland.

By 2001, more than 1 million acres of wetlands
had been protected through the Wetlands Reserve
Program (NRCS 2001a). The 2002 Farm Bill autho-
rized an additional $1.5 billion for the program
and raised the acreage enrollment cap to 2.275
million acres (Ducks Unlimited 2002).

The Conservation Reserve Enhancement Pro-
gram, begun in 1996 and managed by the NRCS,
makes payments to farmers to plant riparian buff-
ers of trees and grass near rivers and streams, and
to restore wetlands. This helps to reduce soil ero-
sion, improve water quality, and provide wildlife
habitat. Farmers and ranchers voluntarily enter
10- to 15-year contracts, and state money can be
used to match federal funds. By 2002, 368,000
acres in 20 states had been enrolled (Farm Service
Agency 2002).

In 1989, Congress passed the North American
Wetlands Conservation Act to provide federal
cost-share grants to implement the North Ameri-
can Waterfowl Management Plan. The purpose of
the plan is to restore, protect, and manage wet-
lands for migratory birds and other wildlife. Fed-
eral grants are matched by state and local
governments and nonprofit organizations on a
dollar-for-dollar basis. As of 2002, more than 8.5
million acres of wetlands had been restored in
more than 900 projects in the U.S., Canada, and
Mexico, at a total cost of $1.3 billion (Ducks
Unlimited 2002). ’

The US. Fish and Wildlife Service (FWS)
administers the Coastal Wetlands Planning, Pro-
tection, and Restoration Act of 1990. In the eight
years through 1998, the service made $52 million in
grants to 24 states for the conservation of more
than 87,000 acres of coastal wetlands. States, local
governments, and nonprofits have contributed
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matching funds and are responsible for the man-
agement of the wetlands. For example, in fiscal
1999, a $940,000 federal grant helped the Alabama
Department of Conservation and Natural Resources
purchase forested wetlands in the Mobile-Tensaw
Delta adjacent to Mobile Bay—one of the largest
wetland ecosystems in the United States (U.S. FWS
1998). The FWS also maintains a National Wet-
lands Inventory that includes wetlands data avail-
able in digital map form and viewable over the
Internet. As of 2002, the inventory included nearly
the entire nation. Like the NRCS soil survey maps,
the wetlands inventory maps are not meant for
regulatory use.

The EPA’s State Wetlands Grants Program
offers grants to states, tribes, and local govern-
ments for wetlands restoration and protection
projects. Grant funds can be used for wetlands
conservation plans, creating or updating a wet-
lands database, physically restoring wetlands, and
ecological monitoring and assessing wetlands. A
total of $15 million was available in fiscal 2000.

Finally, federal Land and Water Conservation
Funds have been used to purchase wetlands to
create wildlife refuges.

While the data are not conclusive, government
and private wetlands protection efforts point to
progress in reducing the annual amount of wet-
lands loss. In the 1980s, about 80,000 acres of wet-
lands on nonfederal land were converted each
year (NRCS 1999). According to the National
Resources Inventory conducted by the NRCS,
between 1992 and 1997, about 32,600 acres of wet-
lands were lost each year (NRCS 2001b). However,
in its 1998 Water Quality Inventory, the EPA found
that wetlands were being lost at a rate of about
100,000 acres per year (U.S. EPA 2000, 1).

The large difference in annual loss of wetlands
reported by the two federal agencies reveals a fun-
damental lack of clarity and consensus on what
constitutes a wetland: wet soils, a quarter-acre bog,
or land that floods periodically. For instance, the
1987 Corps of Engineers Wetlands Delineation Man-

ual for wetlands identification has been called
“unreadable” (Easterbrook 1996, 439). In the midst
of this controversy, the “no net loss” policy, how-
ever well intended, has little meaning. The lack of
a clear definition of wetlands has caused wide-
spread concern among landowners who fear that
their land will be declared unbuildable. The Clin-
ton Administration took a large step to relieve
farmers’ concerns by ruling that 53 million acres of
farmland that had been created from wetlands
before 1985 would be considered “prior converted
wetlands” and not be subject to the regulations of
Section 404.

STATE WETLANDS MANAGEMENT

State governments, through their departments of
natural resources or the environment, have been
active in identifying and delineating wetlands and
in the review of wetlands permits. Many states
have published handbooks on identifying and
delineating wetlands. Like many other federal
programs, wetlands regulation is being gradually
shifted to state control. For example, in 1994, New
Jersey gained formal control of the Section 404
permit program within its borders. States have
long exercised review of proposed development
of wetlands through the CZMA, Section 401 of the
Clean Water Act, and Section 404 review of gen-
eral permits for filling or dredging small wetlands
of less than half an acre in navigable waters. Also,
the federal government and individual states can
regulate wetlands under the ESA if rare and
endangered species are found in a wetland (see
Chapter 9), or under the Safe Drinking Water Act
if the wetland influences surface drinking water
(see Chapter 3). Some states hgve even declared
certain wetlands to be of statewide importance
and hence worthy of extra protection. For
instance, in 1988, the Maine legislature passed a
Natural Resources Protection Act establishing
state regulatory authority over wetlands.

The size of nonnavigable wetlands under state
authority varies from state to state. For example,




in Michigan, the state has authority over the filling
and development of nonnavigable wetlands of 5
or more acres; wetlands of less than 5 acres are
under local control. In New Hampshire, the state
reviews all wetlands proposals that would impact
more than 3,000 square feet; projects affecting
3,000 to 20,000 square feet are treated as minor
projects; and those above 20,000 square feet are
considered major projects and also require a
review by the Army Corps of Engineers.

A number of states have drafted State Wetland
Conservation Plans to integrate and expand wet-
land protection and management programs. A
main thrust of these plans is educating landown-
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ers and the general public about the importance of
wetlands. Voluntary stewardship is part of the
plans in Texas and Maine. Tennessee maintains a
list of priority wetlands for acquisition and/or
restoration.

Maryland has both tidal and a nontidal wet-
lands programs. State tidal wetlands are those
below mean high water; private wetlands are
those above the mean high water line and in pri-
vate ownership. Mitigation is required for
unavoidable impacts, with a preference toward
on-site mitigation (Maryland Department of the
Environment 2002). The nontidal wetlands pro-
gram protects isolated wetlands by requiring a 25-
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foot buffer from proposed developments. The
buffer requirement increases to 100 feet for non-
tidal wetlands of state concern. The nontidal wet-
lands program also requires mitigation for any
wetland losses. Finally, the nontidal wetlands pro-
gram provides for the development of watershed
management plans, which can be used as a basis
forregulatory decisions to protect wetlands (ibid.).

LOCAL PLANNING FOR WETLANDS

Even though there are state and federal require-
ments governing the development of wetlands,
local governments should be prepared to take an
active role in protecting wetlands. This is espe-
cially true given the 2001 U.S. Supreme Court
decision limiting the authority of the Army Corps
of Engineers to regulate wetlands only in naviga-
ble waters. Also, some states regulate only large,
nonnavigable wetlands. For example, New York
State regulates isolated wetlands of 12.4 or more
acres, leaving the local governments to regulate
smaller, isolated wetlands; however, many local
governments do not regulate the development
wetlands at all.

Local wetlands provide a variety of important
environmental services, and local governments
should identify important wetlands in determin-
ing the location, type, and density of future devel-
opment through the comprehensive planning
process. The comprehensive plan serves as the
legal basis for local zoning and subdivision regu-
lations to protect wetlands.

Inventory

Local governments should identify wetlands as
part of the Natural Resources Inventory section of
the comprehensive plan. National wetlands maps
and Geographic Information System databases are
available from the FWS. NRCS county soil survey
maps identify hydric soils, some of which include
wetlands. State environmental agencies and many
county planning offices have wetlands maps as
well. Local mapping of smaller wetlands not

included in the state or federal databases should
be encouraged.

Analysis

A land suitability analysis will indicate limitations
for development in areas with wetlands or hydric
soils. Wetlands can be evaluated and rated for sig-
nificance by size and by the environmental ser-
vices they provide, such as wildlife habitat or
aquifer recharge. Potential for wetlands mitigation
and banking should also be assessed.

Goals and Objectives

Local planning officials should draft goals and
objectives to protect wetlands as part of the com-
prehensive plan (see Table 10-2). The protection of
wetlands should be listed as a goal in the Natural
Resources section of the comprehensive plan.
Objectives to achieve this goal should be included
in the Economic Base section, given the valuable
benefits and economic activity that arise from wet-
lands. Also, the Land Use and the Community
Facilities sections should have objectives to direct
development away from wetlands.

Action Strategy

The Action Strategy should present techniques
and programs for achieving wetland protection
goals and objectives as well as a timetable. Wet-
land protection benchmarks should be identified
and progress toward those benchmarks evaluated
in an annual report on the environment. Specific
recommendations might include the following:
* Use a zoning overlay district to protect large,
contiguous areas of wetlands.
* Explore the use of constructed wetlands for
wastewater treatment.
¢ Explore the creation of a wetlands mitigation
bank with private nonprofit organizations.
* Protect wetlands through outright purchase
and the purchase of conservation easements.




W" ¢

Planning and Managing Wetlands 239

Table 10-2
Sample Wetlands Goals and Objectives in the Comprehensive Plan

Natural Resources

aesthetic, and educational benefits.

Goal To protect important wetlands that provide water recharge, flood protection, wildlife habitat,

Obijective

Adopt local wetlands protection standards for isolated fresh-water wetlands, and all wetlands of
less than half an acre in navigable waters.

Economic Base

Objective ‘ Protect wetlands that are important to local hunting, fishing, and birding businesses.

Land Use

Objective | Direct development away from important wetlands.

Community Facilities

Objective l Avoid locating growth-inducing community facilities near wetlands.

Zoning Ordinance

The main purpose of local regulations that affect
wetlands is to control land uses near wetlands to
ensure that they do not discharge pollutants and
sediment into the wetlands, to ensure that pro-
posed buildings are set far enough from wetlands
so that high water tables and hydric soils do not
flood basements, and to minimize the dredging
and filling of wetlands.

A setback requirement from the edge of identi-
fied and delineated wetlands is appropriate in the
zoning ordinance (e.g.,, no dwellings may be
erected within 100 feet of a wetland of more than 1
acre). Some communities use a wetlands protec-
tion overlay zone to direct development away
from areas with large amounts of wetland where
on-site septic systems could cause water pollution
and on-site wells could dry up the wetlands.

An overlay zone may be specific for the protec-
tion of wetlands or may be a multipurpose conser-
vation zone that protects a range of natural
features, including wetlands. For instance, ripar-
ian wetlands are typically protected through a
floodplain overlay zone. Other zoning standards
include limiting development density and hence
the likely impacts of development on wetlands.
This can be done through rural residential zoning

in 3- to 5-acre minimum lot sizes, density and sit-
ing standards, or agricultural or forestry zoning in
20-acre or more minimum lot sizes.

Local governments may choose not to allow the
dredging and filling of wetlands, even where the
state or federal government would permit it. For
example, in the famous Wisconsin case of Just v.
Marinette County, the court upheld a county wet-
lands protection zoning ordinance with this opin-
ion: if you pay swamp prices, you get swamp uses
(Just v. Marinette County, 210 N.W. 2d 761, 1972).

Farming, forestry, and residences create runoff
carrying pesticides, herbicides, fertilizers, manure,
and sediment. Communities can work with coop-
erative extension agents to make sure that farm-
ers, foresters, and rural homeowners are educated
about integrated pest management so as to mini-
mize the use of pesticides near wetlands.

Subdivision Regulations

.
The subdivision and land development ordinance
should spell out conditions under which on-site
septic and wells are acceptable; otherwise, central
sewer and water can be required. Stormwater run-
off should be contained on site as much as possi-
ble through vegetation, swales, filter strips, and
retention basins. Roads and impervious surfaces
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should be strictly controlled to minimize runoff
into wetlands. The subdivision ordinance should
require buffering berms, filter strips, and vegeta-
tion between development and nearby wetlands.

For large developments, the subdivision ordi-
nance should require the developer to conduct an
environmental impact assessment, including an
evaluation of likely impacts on wetlands (see
Appendix). Wetlands mitigation requirements
should be spelled out in the subdivision ordinance
unless the state standards are considered adequate.
The ordinance should also allow constructed wet-
lands as wastewater treatment systems according
to specific design and management standards.

Capital Improvements Program

Local planning officials should use the capital
improvements program (CIP) to direct growth
and development away from large wetlands or
groupings of smaller wetlands. Major roads,
schools, and extensions of sewer and water sys-
tems can generally be kept out of these areas in
order to discourage intensive growth and devel-
opment. If appropriate, the CIP could include

plans for constructed wetlands to service the com-
munity, its schools, or other public uses.

The CIP could include funding programs for
the public purchase of wetlands or the acquisition
of conservation easements. Partnering with land
trusts and sports groups could be pursued. For
instance, since 1937, Ducks Unlimited has helped
protect more than 1.5 million acres of America’s
wetlands (Ducks Unlimited 2001, 8).

What to Look for in a Development Review

What a community can look for in a development
review involving wetlands depends on the goals
and objectives in the comprehensive plan and,
more importantly, the standards and requirements
spelled out in the zoning and subdivision regula-
tions and other relevant ordinances (see Table 10-
3). The existence and size of wetlands on the prop-
erty and on adjacent properties should be ascer-
tained. The design of the proposed development
project for mitigating impacts to wetlands on site
and on neighboring properties should be assessed.
Finally, it is important to review any wetlands per-
mits the developer has received from the relevant
state agency or Army Corps of Engineers.

Table 10-3
A Checklist of Wetlands Issues in a Development Review
1. | Are there wetlands on or adjacent to the site proposed for development?
2. | Is the proposed development allowed in the particular zone?
3. | Are the minimum distances of proposed buildings, on-site septic systems, and wells from wetlands met?
4. | Should the applicant be required to conduct an environmental impact assessment, including impacts on
wetlands?
5. | Isfilling, dredging, or drainage of part or all of a wetland proposed? .
6. | Is there a wetlands mitigation plan?
7. | Will stormwater runoff from the proposed project affect nearby wetlands? How will this be mitigated?
8. | If awetland is proposed for treating wastewater, has the design of the wetland been reviewed by the
municipal or county engineer?
9. | Has the developer obtained any necessary state or federal wetlands permits?




